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THE AMERICAN FEDERATIONIST 


We are in receipt of several numbers, 
through exchange, of the American Fed- 
erationist, the official magazine of the 
American Federation of Labor. Mr. 
William Green, President of the Federa- 
tion, is the editor. We find Mr. Green’s 
editorials to be sound and wholesome, 
idealistically elevating, and the whole an 
excellent magazine. It is lacking in any 
form of radicalism, so often associated 
by the unknowing with the cause of labor. 
It is a duty every union member owes to 
himself and to his organization to read this 
publication. If every employer should 
read it, it would do much toward minimiz- 
ing the misunderstandings between em- 
ployers and employees. 

The following is a paragraph copied 
from Mr. Green’s editorial on the subject 
of Labor Day, and is illustrative of the 
quality of his work: 


‘One of the seven days which our na- 
tion has set aside as national holidays is 
Labor Day. Like all the others it com- 
memorates a contribution to human well- 
being. Labor, justly proud of its national 
holiday, has faithfully tried to keep its 
observance in spirit and in expression 
worthy of the ideal. It is important for 
us to consider why a national holiday was 
instituted in honor of labor. It was not 
alone the power of labor organization or its 
numerical strength. It was not for labor 
as a functional group in industry or a 
separate class in society. But it. was honor 
to that quality of intelligence that is cre- 
ative. Human progress in every level of 
intelligence is the product of creative work. 
Creative intelligence is the distinguishing 
characteristic of man and marks his kin- 
ship with the eternal forces of time.’’ 





THE DISAPPEARING PRESUMPTION 


The kind of presumption referred to is 
that which, upon proof of certain facts by 
the plaintiff, constitutes a prima facie 
ease, but which is said to take flight upon 
the appearance in evidence of the real 
facts. In other words, where the plaintiff 
has made a prima facie case in this man- 
ner, it is often held that upon the intro- 
duction by the defendant of positive or 
direct evidence to the contrary, the plain- 
tiff’s prima facie case is destroyed, and in 
order that he may reach the jury he must 
produce additional testimony. If the de- 
fendant does not submit any testimony in 
his own behalf, the plaintiff has a case for 
the jury. This rule is followed in a num- 
ber of very respectable jurisdictions, al- 
though it is not supported by any reason 
or logic and comes into conflict with an- 
other well-settled rule of law. 


This situation occurs more often, proba- 
bly, in eases in which the plaintiffs seek 
to recover for personal injuries caused by 
vehicles. In order to fix the responsibility 
of the defendant for the negligence of the 
driver, the plaintiff proves the ownership 
of the vehicle to be in the defendant, or 
produces evidence tending to establish such 
ownership. 

A presumption of this kind always arises 
from cireumstantial evidence. The rule is 
almost universal that circumstantial evi- 
dence is always for the jury. This pre- 
sumption only arises from the strongest 
kind of circumstantial evidence. It is only 
when the experience of mankind over a 
considerable period of time shows that the 
existence of one fact almost invariably 
establishes the existence of another fact, 
that it is said that upon the proof of the 
former fact a presumption arises as to the 
existence of the latter fact. Hence, such 
circumstantial evidence of the former fact 
must necessarily be very strong, or the 
strongest kind of circumstantial evidence, 
in order to give rise to a presumption. 
Further than this there is no rule govern- 
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ing this question, and this rule is only gen- 
eral, because the presumption does not 
arise until some court says that it does and 
the court says so only at its pleasure. 


If circumstantial evidence is for the jury 
when it is in its weaker form, it is rather 
difficult to understand why circumstantial 
evidence in its stronger form, when it is of 
sufficient strength to give rise to a pre- 
sumption, is not also for the jury regard- 
less of any evidence produced by the de- 
fendant. 

Tn addition to this little inconsistency, 
we find that the disappearing presump- 
tion rule comes directly into conflict with 
the rule that the jury is the sole judge of 
the credibility of the witnesses. If the 
plaintiff has nothing more than this pre- 
sumption to show responsibility of the de- 
fendant for the acts of the driver of the 
vehicle which caused his injuries, which is 
opposed by positive testimony to the con- 
trary, the trial court must hold that the 
rule as to the jury being the sole judge 
of the credibility of the witnesses does not 
apply, and the trial judge must, in effect, 
‘ hold that the testimony of the defendant’s 
witnesses was true as a matter of law, and 
he disposes of the case accordingly. A rule 
of this kind never applies in favor of a 
plaintiff; it is only testimony uttered by 
the defendant or his witnesses which the 
law stamps with the sanctity of truth. 

In. many, if not all of the states, there is 
a constitutional provision that the right of 
trial by jury, as heretofore enjoyed, shall 
remain inviolate. In most eases this pro- 
vision is observed, but it is set aside when 
we come to a case in which the plaintiff is 
depending upon this disappearing pre- 
sumption. In the first instance it is held 
that the plaintiff has made a case for the 
jury. Thereafter, when the defendant has 
produced so-called direct testimony oppos- 
ing the plaintiff’s presumption, this con- 
stitutional provision is set aside and the 
trial judge must hold as matter of law the 
defendant’s testimony as true, take the 





ease from the consideration of the jury, 
and render judgment in favor of the de- 
fendant. 

Another difficulty met in considering 
this question is that this presumption will 
sometimes disappear and sometimes will 
not. It is generally held that when the 
plaintiff has been struck by a pleasure 
automobile the presumption that arises, 
from proof of ownership in the defendant, 
that the machine was being operated for 
him at the time of the accident, disap- 
pears upon the production by the defend- 
ant of direct testimony to the contrary. 
On the other hand, it is held that when the 
presumption arises from evidence of own- 
ership of the vehicle, which is a business 
vehicle and the accident happened during 
business hours, the presumption stays put 
regardless of the amount, kind or quality 
of the evidence produced to combat it. 
(See Barz v. Fleischmann Yeast Co., 271 
S. W. 361, decided by the Supreme Court 
of Missouri, en Bane.) It would seem that 
the rule as to the disappearance of this 
presumption should work in one case just 
es well as in another. However, true to 
its character, there is nothing consistent or 
logical about the rule creating this pre- 
sumption, nor about the presumption itself. 
One presumption stays, the other takes 
flight. So we have a distinction between a 
presumption and a presumption, beth aris- 
ing in the same way and both of the same 
kind, and between which there is no dif- 
ference. 

The cause of all the diffieulty and con- 
fusion relative to this subject is that the 
ecurts have called something a presump- 
tion which is not a presumption at all. 
The circumstantial evidence which is sa‘d 
to give rise to this presumption is, in truth, 
evidence from which the jury is at liberty 
te draw an inference or reject it as it sees 
fit. It is merely evidence justifying an in- 
ference, instead of evidence giving rise to 
a presumption. The evidence should always 
be submitted to the jury for its determina- 


tion. The jury is just as well qualified as 
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the trial judge to pass upon the testimony 
and find facts, and it is the properly con- 
stituted body for this purpose. The jury 
can take into consideration the frailty of 
the plaintiff’s case, and the strength of the 


defendant’s testimony, as well as the judge. 


In this respect, however, it should not be 
lest sight of that circumstantial evidence is 
es a rule more reliable than any other kind. 

If evidence of this sort is treated as be- 
ing for the jury, and from which the jury 
may draw an inference, all of the confu- 
sion arising from attempting to create a 
presumption where there is none is avoided. 
No other rule of law is violated, and the 
constitutional provision relating to trial by 
jury will remain as effective in cases of 
this kind as in all other kinds of cases. 
Ridiculous as this fault may appear to be, 
the courts will no doubt be slow to cor- 
rect it. 








THE AUTOMOBILE 


The automobile in fact a Jekyll and Hyde; 
Both angel and demon—a pest and a pride; 
It combines in a bundle, absurd contradiction, 
It’s a felon in fact, but seraphic in fiction. 


It is good—it is bad—it’s a blessing, a curse; 

A saint is no better, a devil no worse: 

If you believe it is safe, and will do you no 
harm; 

It back-fires a kick that will fracture your arm. 


If a victim it mangles beyond recognition, 

It follows his hearse to the grave in contrition; 

It purrs in affection for months without check, 

Just waiting a chance to break somebody’s 
neck. 


It responds to the call that church bells sug- 
gest, 

While branding with scarlet sweet purity’s 
breast: 

It assists in our errand in charity’s cause, 

It assists, too, in breaking each one of our laws. 


It has raised men up from the lowliest station, 

Enthroned them as Lords and Kings of crea- 
tion; 

And millions has placed in the coffers of Ford, 

But is largely the cause of our bankruptcy 
horde. 


“I’m a builder of highways”’—it boasts, in its 
might, 

Then tosses the bait and expects us to bite; 

It will bankrupt the nation!—I sense it afar— 

I hope this won’t happen, ’til I buy my next car. 


—wW. A. CoLLins. 





NOTES OF IMPORTANT DECISIONS 


DEATH BY GAS NOT “EXTERNAL, VIO- 
LENT AND ACCIDENTAL.’—The Supreme 
Court of Louisiana, in Ferris v. Southern 
Surety Co., 103 So. 259, holds that death from 
gas asphyxiation during the night is not “ex- 
ternal. violent and accidental” within clause in 
policy providing partial recovery for such death 
from causes for which indemnity was not 
specifically provided; death by gas not being 
effected by external violence. A portion of the 
Court’s opinion follows: 

“It is contended that under the provisions 
of section D, clause 1, the plaintiff is entitled 
to recover one-twentieth of the amount of the 
policy, and to this extent her action should be 
maintained, and judgment should be rendered 
in her favor. 

“The clause relied upon follows: 

“‘Should the insured sustain during the 
term of this insurance, bodily injuries effected 
exclusively by external, violent and accidental 
means, and for which no other indemnity is 
provided in this policy, which shall independ- 
ently of all other causes, result in death within 
thirty (30) days from the date of accident, the 
company will pay one-twentieth (1/20) of the 
amount stated in section A, in first year of 
policy for similar loss.’ 

“The words we have italicized are plain and 
comprehensible. No recovery can be had unr 
der the quoted clause unless the insured is 
injured exclusively by ‘external, violent and 
accidental means.’ If ‘or’ be substituted for 
‘and’ between the words ‘violent’ and ‘acci- 
dental,’ there would be some merit in plain- 
tiff’s contention. But the clause as written re- 
quires that the injuries shall result from ac- 
cidental means and be effected by external vio- 
lence. The petition alleges: 

“‘That on or about September 12, 1918, the 
said Willie Ferris, Jr., met his death as a re- 
sult of accidental asphyxiation by gas while 
asleep in a room at the county of Lake, town- 
ship of North, in the Town of East Chicago, 
in the state of Indiana. * * * 

“There is no suggestion that he was other- 
wise injured. In the reasons of the trial judge 
it is said, with reference to the defense to the 
suit, that— s 

“‘The defense is that death by gas was not 
covered by the policy. The particular para- 
graph relied on was apparently designed to ex- 
clude dangerous occupations and death result- 
ing therefrom, but the evidence in this case 
shows that the deceased was not occupied in 
any dangerous occupation. He had retired for 
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the night and was suffocated during his sleep, 
all of which was purely accidental and occu- 
pational.’ 

“As a matter of fact, the clause relied upon 
expressly excepts from its operation loss from 
injuries or death, from or while affected by 
gas, whatever may have been the occupation in 
which the insured was, at the moment, en- 
gaged; and the clause relied upon by plaintiff 
for the recovery of one-twentieth of the amount 
of the policy expressly excepts from its opera- 
tion loss from injuries or death, resutling from 
any cause except by external, violent, and acci- 
dental means.” 


DAMAGE FROM STRIKING LAND OR 
WATER AS WITHIN AUTOMOBILE COLLI- 
SION POLICY.—In Tinker v. Boston Ins. Co., 
233 Pac. 1058, decided by the Supreme Court 
of Oklahoma, it is held: Water and land are 
“objects” within the meaning of the law of 
accident insurance policies. An automobile 
which runs into either or both collides with an 
“object,” and where an automobile is precipi- 
tated over a chasm in the highway caused by a 
washout, and the damage to the machine was 
caused by a collision with the bottom or the 
further bank of the chasm, such collision comes 
within the terms of an accident insurance 
policy which does not limit indemnity to col- 
lisions with an upright or perpendicular object. 

We quote as follows from the Court’s 
opinion: 

“We think the defendant in error’s conten- 
tion and the judgment of the trial court are 
squarely contrary to the decision of this court 
in the case of Columbia Insurance Co. v. S. N. 
Chatterjee, Okla. 249, 219 P. 102. The Court 
in that case states: 

“The weight of opinion is that water and 
land are objects within the meaning of the 
law of accident insurance policies, and an 
automobile which runs into either or both col- 
lides with an object. Howard G. Harris v. 
American Casualty Co., Reading, Pa. (N. J.), 
44 L. R. A. (N. S.) 70, 85 Atl 194, 32 Am. 
& Eng. Ann. Cases 1914D, 846; 14 R. C. L. 
1273, § 450; Berry on Automobiles (3d Ed.), § 
1723; Babbitt on Motor Vehicles (2d Ed.), 788; 
Southern Casualty Co. v. Johnson (Ariz.), 207 
Pac. 987; Universal Service Co v. American 
Insurance Co. (Mich.), 181 N. W. 1007, 14 A. 
L. R. 183.’ 

“In the case of Harris v. American Casualty 
Co., 83 N. J. Law, 641, 85 A. 194, 44 L. R. A. 
(N. S.) 70, Ann. Cas. 1914B, 846, cited with 
approval by this court, supri, the following 
language is used: 





“Suppose a person driving an automobile 
along a road comes to a place where a high- 
way bridge over a chasm had fallen away, and 
the machine be precipitated to the ground be 
low, can it be said that there could be no re 
covery under such a policy as is here sued 
on, because the damage to the machine was 
caused by collision with the flat earth, instead 
of some upright or perpendicular object on the 
earth? We think not. To hold that there 
could be no recovery under such circumstances 
would be to misconstrue terms of a contract 
concerning which there is no room for con- 
struction, because the meaning is perfectly 
plain.’ 

“The facts in this case are squarely within 
the principle of law enunciated in the fore 
going statement. It is plain therefore that the 
defendant in error’s contention is contrary to 
the clear and unconditional terms of the 
policy.” 


JURISDICTION OF EQUITY TO REMOVE 
CORPORATE OFFICERS.—By the _ great 
weight of authority, both in England and in 
this country, a court of equity will not pri- 
marily take jurisdiction to determine the 
legality of an election of officers or directors, 
or to remove a director or officer who is in 
possession of the office (Clark, Corporations, 
3d Ed., p. 670; Bayless v. Orne, Freem. Ch., 
Miss., 161). In the new (8th) edition of Cook 
on Corporations (vol. IV, sec. 746), the author 
says: 

“It is also the prevailing and general rule 
that a court of equity will not practically re 
move corporate officers by enjoining them from 
performing any of their customary duties, 
and by appointing a receiver to manage the 
corporate affairs.” 

This question was presented recently to the 
Supreme Court of Pennsylvania in Whyte v. 
Faust (127 Atlantic Rep., 234. Advance Sheets 
of February 12, 1925), and it was held that 
chancery courts are not authorized to enjoin a 
regularly chosen president of a corporation 
from acting as such, following the English 
rule “that the Court of Chancery has no juris- 
diction to remove corporate officers.” The 
same rule has been laid down in this state 
(Robertson v. Bullions, 11 N. Y., 243), follow- 
ing the able decision and discussion by Chan- 
cellor Kent in Attorney-General v. Utica In- 
surance Co. (2 Johnson’s Ch., 371). 

The Court of Appeals declared in the Robert- 
son case at page 252, “that the court of chan- 
cery did not possess any general supervisory 
control over corporations of this character and 
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incline to the opinion that the court had no 
jurisdiction whatever.” The Pennsylvania 
court in the case above cited reaches an identi- 
cal result, quoting, among other cases, the de 
cision of the Court of Appeals of this state 
in Robertson v. Bullions (supra). 

Mr. Justice Schaffer, writing for the unan- 
{mous Pennsylvania Bench, states as follows: 

“We start with the proposition that juris- 
diction in equity in Pennsylvania is limited 
(Davis v. Gerhard, 5 Whart., 466, 470; Doh- 
nert’s App., 64 Pa., 311, 313; Hogsett v. Thomp- 
son, 258 Pa., 85, 91, 101 A., 941; Wilson v. 
Blaine, 262 Pa., 367, 371, 105 A., 555; Bispham’s 
Principles of Equity, 10th Ed., 1922, 26). 
While it is true that, under the Act of June 
16, 1836, section 13 (P. L, 785, 789; Pa. St. 
1920, sec. 4562), ‘the * * * several courts of 
common pleas * * * have the jurisdiction 
and powers of a court of chancery, so far as 
relates to * * * the supervision and control 
of all corporations other than those of a mu- 
nicipal character,’ this jurisdiction was cer 
tainly never intended to be broader than that 
pertaining to the English court of chancery 
(see Bispham’s Principles of Equity, 10th Ed., 
1922, p. 2, et seq.), where it was held in At- 
torney-General v. Earl of Clarendon (17 Ves. 
Jr., 491, 498, 34 Reprint, 190, 193) that the 
court of chancery had no jurisdiction to re 
move corporate officers. That decision has been 
followed in several states of this country. It 
was determined by the Supreme Court of Cali- 
fornia in Neall v. Hill (16 Cal., 145, 148, 76 
Am. Dec., 508) that a decree which undertook 
to remove certain officers of a company and to 
enjoin them from discharging the duties of 
their offices could not be maintained, and that 
the entering of such an order was an improper 
exercise of judicial authority. In Bayless v. 
Orne (1 Freeman’s Chancery Reps., 161, 176) 
it was decided by the Supreme Court of Mis- 
sissippi that a court of chancery was without 
authority to suspend indefinitely an officer of 
a corporation ‘and thus do indirectly that 
which may not be done directly.’ The power 
to remove an officer of a corporation was 
denied also in Robertson v. Bullions (11 N. Y., 
243, 252). 

“The law is well settled that the courts 
have no power to remove corporate officers. 
* * * It is also the prevailing and general 
rule that a court of equity will not practically 
remove corporate officers by enjoining them 
from performing any of their customary duties’ 
(4 Cook on Corporations, 8th Ed., 1923, p. 
3265). 





“‘The courts ordinarily have no power to 
remove a corporate officer, but in some states 
special statutes authorize proceedings in court 
to remove such officers. * * * Likewise, since 
an injunction to restrain the officers from per- 
forming the duties of their office would be 
practically the same as a removal, the court 
will not issue such an injunction. * * * Ina 
few states the statutes expressly provide for 


actions to remove corporate officers’ (3 
Fletcher, Cyclopedia Corp’ns, 3011). 
“See also 32 Corpus Juris, 239. If a chan- 


cellor may forbid the president chosen in the 
proper corporate way to act, he could with 
just as strong reason prescribe who should fill 
the office and substitute his judgment for that 
of the stockholders or the directors chosen by 
them.”—N. Y. Law Journal. 





VARIOUS VAGARIES 


You first exclaim you’re devisee, and ask us 
to construe the will and vest you with a legacy; 
but we are of opinion still that naught is yours 
to have and hold; this lesson true we will 
unfold—when litigants pray for relief and base 
their claim on certain ground, we cannot run 
with hare and hound—make meat of fish nor 
fowl of beef. 

We could not grant all that you ask; we 
brought much care unto our task in weighing 
facts and law applied, with oath and conscience 
as our guide. 

From nothing nothing comes we're told in 
legal volume new and old; the wick will ever 
smoke emit till oil in lamp is safely lit. 

You say you will amend your bill; your 
quest is late; it’s out of date; it comes too 
slow; the court below would give relief if 
asked for lief; then, should deaf ear refuse to 
hear, your prayer would be rewarded, not go 
from hence retarded. 

Commiserate your luckless fate as deeply 
as we can, stern duty’s call, tho it appall, 
grants favor to no man; but justice sees nor 
friend nor foe—holds equal scale for weal or 
woe. 

As long as torch of justice burns, the 
shrewdest lawyer oft returns. 

This lesson, too, we will commend—to law 
suits there must be an end; else, endless strife 
would mar this life, designed for love from God 
above. 

And now you’re not a devisee, but claim 
you have lapsed legacy; we fear you do not 
clearly see you’re suffering from lapsed 
memory. 

Amend your ways, dear Brother Brown, then 
judges will not turn you down; accept this, 
please, from RICHARD FRIES. 


Fair Co-ed: “I want something to wear 
around the dormitory.” 

Salesgirl: “How large is your dormitory?” 
—Yankee Doings. 
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EXCEPTED RISKS IN THE LAW OF 
LIFE INSURANCE 


Part II* 


Pregnancy.—Many of the societies ac- 
cepting female members recognize a cer- 
tain definite physical hazard in childbirth. 
This is guarded against in some forms of 
contract by a warranty of non-pregnancy ; 
others incorporate in the contract a 
waiver of all benefits in the event death 
results directly or indirectly from an 
existing pregnancy. Some of our larger 
societies writing chiefly female members 
include in the contract a time limit by 
providing there shall be no liability if 
death results directly or indirectly from 
existing pregnancy within nine months 
from the completion of membership. In 
some forms of contract both a warranty 
and the exception of risk provisions are 
found. 

An interesting case was recently de- 
cided by the Supreme Court of Oklahoma. 
The applicant was a married woman, who 
made application for beneficial member- 
ship April 19, 1919; the application con- 
tained a warranty that she was not then 
pregnant and also a provision that should 
death result directly or indirectly from 
pregnancy then existing, there should be 
no liability for payment of benefits. A 
child was born May 31, 1919, forty-two 
days after the application for member- 
ship was made. Death occurred June 12, 
1919, from complications following con- 
finement. The society denied liability. 
Suit was brought and the case submitted 
to a jury by the trial court on the theory 
that issuing the certificate was a waiver 
of the warranty of non-pregnancy if the 
society had either actual or presumptive 
knowledge that pregnancy existed when 
the applicant was examined by the local 
medical examiner; the claim being that 
the local physician necessarily discovered 
existing pregnancy from physical indica- 

*Part I of this paper, by Mr. George R. Allen, 


of Kansas City, Kan., appeared in the October 5th 
number of this Journal. 





tions when examining the applicant. The 
trial court seemed wholly unable to 
recognize the law of excepted risks. The 
Supreme Court, however, with a clearer 
perception of the issue involved upheld 
both the warranty provision and also the 
exception of risk agreement. Its lan- 
guage in disposing of the latter is inter- 
esting. 

‘‘The contention is made by the plain- 
tiff that the doctor in making the exami- 
nation of Mrs. Miller must of necessity 
have found out that her negative answer 
to the question as to whether she was 
pregnant was untrue, and that such 
knowledge on his part was knowledge to 
the defendant, and the effect of the un- 
truthful negative answer was waived by 
the issuance and delivery of the policy. 
But, the view we take of her waiver of 
all benefits provided for in case of dis- 
ability or death resulting from existing 
pregnancy renders a discussion of this 
contention unnecessary. If it had been 
shown with certainty that the defendant 
knew of her condition, or that she had 
answered truthfully and the policy had 
been issued and delivered as was done, 
still it would not have constituted a con- 
tract of insurance against the excepted 
risk, ’’4* 

Notwithstanding there is a definite 
physical hazard in existing pregnancy 
sufficient to uphold the legality of a con- 
tract of life insurance excepting such 
hazard from the risks assumed by the 
insurer, the law very wisely provides that 
existing pregnancy is not a violation of 
the warranty of good health by the appli- 
cant. This question arises under those 
eontracts where the applicant warrants 
sound bodily health when completing 
membership, the contract of membership, 
however, omitting to make existing preg- 
naney an excepted risk. In a leading 
ease on this proposition the applicant for 
the purpose of completing membership 
signed a warranty that she was then in 
sound bodily health. Death subsequently 
occurred from pregnancy existing when 
the warranty was signed. The society 
denied liability upon the ground that 

(12) F. A. U. v. Miller (Okla.), 234 Pac. 857. 
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existing pregnancy was a violation of the 
warranty of sound bodily health. The 
trial court sustained this defense and gave 
judgment for defendant. The Supreme 
Court on appeal set the judgment aside; 
saying in the course of the opinion: 


“*TIt will not do, in sound morals, for an 
insurance company to issue risks on the 
lives of married women between the ages 
of 18 and 45 years, without anticipating 
the probability of the holders of such poli- 
cies obeying the divine mandate to be 
fruitful and multiply and replenish the 
earth, and a condition, either in the by- 
laws, articles of association, or certificate 
of benefit, providing for a forfeiture in 
the event that the holder should become 
pregnant at any time, would be clearly 
void, as against the highest principles of 
religion, morality, and common decency. 
Consequently, when an application is 
made and approved, there is no duty on 
the holder of the certificate issued on such 
application to notify the company of any 
subsequently discovered evidence of preg- 
nancy ; nor would the fact, if subsequently 
discovered, prevent her from certifying 
that she was in sound bodily health, if 
such certificate is otherwise true. * * * ’13 

Suicide.—Suicide, or self-destruction, is 
an excepted risk, in whole or in part, un- 
der the certificates issued by most socie- 
ties. In some membership contracts no 
benefits are paid where death is caused by 
self-destruction for a limited period of 
membership; others return assessments 
paid; still others apportion benefits to the 
length of membership. Whatever the par- 
ticular provision may be, it is valid unless 
prohibited by statute. Some states, among 
them Colorado, North Dakota and Mis- 
souri, have statutes denying in whole or in 
part the right to make suicide an excepted 
risk. This, of course, is a valid exercise of 
legislative authority.1* 

It is not within the limits of this paper 
to enter into a discussion of the construc- 


(13) pr v. Guest Lodge, 77 Neb. 544, 110 
N. W. 302, A. (N. 983. 

The same o® :7 SF, in National Council v. 

Glenn (Fia.), 80 . 516; Gallop v. Royal Neighbors, 
167 Mo. App. 85, 150 S. W 1118. 
Whitfield v. Aetna Life Ins. Co., 205 U. S. 
p. Ct. Rep. 578; Tennent v. Union Cen- 
tral aa Ins. Co., 133 Mo. App. 345, 112 S. W. 754; 
M. B. A. v. Lock, ¥ = App. 409, 125 Pac. 556; 
Harrington v. N. Y. Mut. Life Ins. Co., 21 N. D. 
447, 131 N. W. 246. 


tion of the language used in the various 
provisions declaring suicide to be an ex- 
cepted risk; the ‘‘sane or insane’’ clause; 
the refinements of reasoning by which self- 
destruction while in a certain mental state 
is declared to be an accident and liability 
established by reason thereof. The rules 
and illustrations are as numerous as the 
decided eases dealing with all the varying 
sets of facts and circumstances. Those in- 
terested will find the cases collated under 
the various subjects in various authori- 
ties.15 

Whether or not death is caused by sui- 
cide is, of course, a question of fact. There 
is a strong established presumption that a 
sane person will not commit suicide. The 
question of suicide must be submitted to 
the jury like any other question of fact 
unless the undisputed facts and circum- 
stances are such as to exclude any other 
reasonable hypothesis than that of self- 
destruction. In a recent case the trial 
court failed to recognize this rule and sub- 
mitted the cause of death to a jury. The 
jury found death was not self-inflicted. 
The Supreme Court on appeal set aside the 
verdict and judgment of the trial court 
and ordered judgment entered for the in- 
surer, saying in the course of the opinion: 


‘‘Jurors are not to be permitted to shut 
their eyes to what everybody else sees and 
understands and wander off into fields of 
imagination and suspicion in order to reach 
verdicts. Courts are more and more real- 
izing and declaring that they must not per- 
mit themselves to be more ignorant than 
anybody else or fail to see what is plain 
to everyone and everybody except a court. 
There was nothing in the testimony that 
could be a basis or handle for supposing 
some undisclosed means of death. The 
facts seem to have been fully and fairly 
presented, and but one sensible or reason- 
able conclusion was or is possible to be de- 


rived therefrom. 


‘‘In view of the foregoing the judgment 
is reversed and the cause remanded with 
(15) Cooley, Briefs on the Law of Insurance, 





vol. 7, pages 1308 to 1313; 37 C. J., pages 549 to 656; 
Joyce, 2nd Ed., vol. 4, pages 4407 to 4480. 
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directions to enter judgment for the de 
fendant.’’2¢ 

Recent suicide cases and the method 
used, in which an instructed verdict for 
defendant has been held proper, are given 
below :17 

Violation of Law.—The membership con- 
tracts of practically all societies make 
death caused directly or directly through 
the violation of any law of the state or 
mation an excepted risk. Some contracts 
include city ordinances in the exception. 
In the form usually found this exception 
refers only to known violations of the 
criminal law, yet by appropriate language 
it may include death caused through a vio- 
lation of the civil law as well. Death, in 
order to come within the exception, must 
be caused or occasioned while the insured 
is in the very act of committing an offense 
and not occur subsequent to the actual vio- 
lation of the law. The violation of the law 
relied upon by the insurer as a defense and 
the death occasioned through its violation 
must be so closely related as to be parts of 
one continuous transaction.1® 


An insured person may violate the law 
and be killed, yet if death occur at a time 
when the offense is completed and he is not 
then in the act of committing an offense 
against the law, his death is not within the 
excepted risk provision. Illustrations of 
this extreme doctrine are found in those 
well-known cases in which it is held that 
the death of a wife’s paramour at the hands 
of an enraged husband, though brought 
about by the unlawful conduct of the para- 
mour, is not an excepted risk ;!® or where 


(16) soe v. W. O. W., 110 Kan. 4384, 204 
Pac. 523, . 440. 

a7) Aad. v. K. of L. of 5. 309 B. x, ¥- ne. 
Ww 0. 130 oS (ontting t throat); pews ~\ oe 


0K 434, 204 Srey 
etc., v. Mode, ‘eT “ark 6 2.9 24 


2 tatlee 

386 i (pistol shot); Mott v. Sov. 
155 Ark. 259, 244 S. W. 733 ans ‘hiroat); Ooanet 
gt 4 Council, 109 Neb. 199, . WwW. 495 
(drowning and shoot ing); New Yor! N. Me 
Waters, 154 Ark. 569, 243 S. W. 831 pistol shot): 
Sov. Comp. W. O. W., v. Alexander, —— Tex. ——, 
239 S. 343 (hanging); Green v. Life Ins. Co., 
192 } 32, 182 N 808 (pistol shot); New York 
Life v. Bradshaw, “2% (2nd) Fed. 457 (p stol —¥" 

€18) Travelers’ Ins. Co. v. Seaver, 19 Wall. 531, 
22 L. Ed. Case note L. R. A. 1917¢, 199. a 
v. it W. A. (Neb.), 160 N. W. 966. 


s ee aoa, v. Conn. Mutual 14m Ins. Co., 
C. 572; Supreme Lodge Crenahaw. 


& C. 
129 Ga 196. 13 L. R. A. (N. S.) 258 | 58'S. B. 





a robber had entered an office and stolen a 
sum of money, but was shot and killed 
while in the hallway leaving the building.”® 

The exception in the language commonly 
used refers only to voluntary acts of the 
insured. Therefore, if the insured be in- 
sane and not responsible under the law for 
his acts, the fact that he was doing an un- 
lawful act and while engaged therein is 
killed will not be a defense to the insurer. 
If the provision, however, be made to apply 
whether the insured be sane or insane, in- 
sanity of the insured will not excuse the 
criminal misconduct.” 

In a case decided early this year the 
deceased was at liberty on bail under a 
charge of bank robbery. He was suspected 
of being guilty of other bank robberies and 
orders were issued to the police of St. Louis 
to pick him up on sight for identification 
and investigation. Four officers were 
patroling an automobile when they met de- 
ceased with companions in another car and 
ordered it to stop. Deceased fled and im 
the revolver fight which ensued between 
himself, the occupants of his car and the 
police squad, he was killed. The officers 
had no warrant for his arrest. The trial 
court entered judgment for the insurance 
company. The reviewing court held death, 
under the circumstances existing, not 
within the exceptions in the policy; hold- 
ing that deceased was not at the time of his 
death violating a law, and moreover that 
his death was caused by accident within 
the meaning of the law.?” 

Intimately connected with the violation 
of law provision is that other exception 
usually found in contracts of life insurance 
providing that if death occur ‘‘by the 
hands of justice’’ there shall be no liabil- 
ity upon the part of the insurer. Execu- 
tion for a capital crime is necessarily a 
part of the crime, since it is the punish- 
ment for its commission and the criminal 
is necessarily charged with knowledge that 


(20) Griffin v. Western Mut. Benev. Ass’n, 20 
Neb. 620, 31 N. W. 122. 

(21) Sov. Camp v. Hunt, —— Miss. ——, 92S. 62. 

(22) ie v. National Sony Co. (St. Louis 
Court of Appeals, Mo.), 270 S. W. 707. 
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his violation of law might result in for- 
feiting his life. It is held, however, that 
there is no liability upon the part of the 
insurer in the absence of such an exception 
in the contract, since it is contrary to pub- 
lie policy to permit recovery upon a life 
insurance policy where the holder is exe- 
cuted as punishment for a crime. So em- 
phatie is the holding upon this proposition 
that it is held that even if the policy be 
assigned and the person executed be in 
fact innocent of the crime for which he is 
punished, yet there can be no recover upon 
the policy.?4 

But where the constitution of a state, as 
in Illinois, declares that conviction for a 
crime shall not work a corruption of blood 
or forfeiture of estate, it is held that legal 
execution for a crime is not a defense in 
an action upon a policy of life insurance 
by the legal representative of the de- 
ceased.*4 

This holding is upon the theory that a 
life insurance policy is a species of prop- 
erty. Whether the same rule would obtain. 
under a certificate issued by a fraternal 
society seems as yet to be unanswered by 
the courts. This question, however, is 
probably academic, for the reason that our 
contracts, perhaps without exception, de- 
clare conviction of a felony forfeits mem- 
bership. 

Death by Hands of Beneficiary.—In the 
certificates or by-laws of many societies is 
found a condition that if death is caused 
by the beneficiary the certificate is void 
and all right to benefits is forfeited. This 
exception is usually qualified by the words 
‘‘intentionally caused,’’ ‘‘exeept by acci- 
dent,’’ ‘‘voluntary act’’ or other equiva- 
lent expression. Independent of an ex- 
ception of risk clause, however, public 
policy will not permit a beneficiary who 
murders the insured to collect the insur- 


ance,25 


(23) Burt v. oy Pe Life Ins. Co., 105 
Fed. 419, 59 L. R. 393; Burt v. Union Central 
Life Ins. Co., 187 U. 43. 326, 23 Sup. Ct. Rep., 139. 

(24) Collins v. Metropolitan Life Ins. Co., 232 
Ill. 37, 14 L. R. A. (N. S.) 356, 83 N. E. 542 

(25) Slocum v. Met. Life Ins. Co. (Mass. ), 139 N. 
= as; Collins v. Met. Life Ins. Co., 232 Ill. 37, 83 





The demand of public policy, however, 
is satisfied when the beneficiary is denied 
the right to profit by his crime. The in- 
surance is not thereby forfeited, but may 
be collected by the estate or, under some 
statutes, by the next of kin.”® 


Benefits payable under certificates issued 
by fraternal societies are not forfeited by 
the crime of the beneficiary unless this risk 
is excepted by appropriate language in 
the membership contract.?7 


Where, however, the benefit certificate 
makes death at the hands of the beneficiary 
an excepted risk, the contract provision is 
lawful and the society is not liable for such 
a death, under a statute designating who 
shall become beneficiaries in life insurance 
contracts where the insured meets death at 
the hands of the beneficiary.*® 


Where the exception of risk is condi- 
tioned upon the voluntary or intentional 
act of the beneficiary, benefits are not for- 
feited if the beneficiary be insane when 
taking the life of the member.” 


In a recent interesting case the contract 
provided for non-liability where death was 
caused by the beneficiary ~‘except by acci- 
dent.’? The husband was the member and 
the wife the beneficiary. They quarreled 
during the morning and parted. Later the 
husband returned, angry and cursing, hold- 
ing an axe. The wife in fear for her life 
seized a pistol and killed him. The soc’ety 
was held liable on the ground that, under 
these circumstances, the death of the hus- 
band was accidental within the meaning of 
the certificate provision. To reach this 
remarkable conclusion the court was com- 
pelled to first hold that the words ‘‘by the 
hand of the beneficiary except by acci- 
dent’’ meant: an accident to the member 
and not an accidental happening upon the 
part of the beneficiary; and second, un- 


(26) (Citations supra) Henry v. Knights and 
Daughters, Ark. ——, 246 S. W. 17. 

(27) Supreme Lodge, K. & L. of H. v. Menk- 
hausen, 209 Ill. 277, 70 N. E. 567. 

(28) (Iowa, 1913 Code Supplement, 3386) McDade 
v. Mystic Workers of the World, —— Iowa, " 
195 N. W. 603 

(29) Holdom v. A. O. U. W., 
. E. 772. 
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less the husband believed when he was ap- 
proaching the wife with the axe it would 
likely or probably result in his death, the 
killing was accidental from his standpoint. 
It is courteously submitted that the vigor- 
ous dissenting opinivn states the better 
rule of law.*° 

After Enactments.-—Excepted risks in 
contracts of fraternal beneficiary member 
ship are frequently found in the by laws 
end not in certificates. Societies provid'ug 
accident or d‘sease disability benefits have 
reduced by after enacted by-law the num. 
her of contingencies insured against or 
diminished the amount of benefit payable 
for a given happening. Many of the:n in 
the process of readjustment have el'm- 
inated accident or disease disability bene 
fits, and now provide only death benefits 
for the holders of certificates that in the 
earlier years provided aecident and disease 
disability benefits as well. Where benefits 
have been entirely discontinued it has been 
done in most cases by after enacted by-laws 
giving to the member the option of pay ng 
a rate furnishing death benefits only, or 
an inereased rate providing both death and 
disability benefits. Such after enactments 
are valid.*4 

Where the after enactments do not re 
peal all provisions for accident or disease 
disability benefits, but merely diminish the 
hazards for which benefits are payable by 
increasing the number of excepted risks or 
hazards, the after enactments are held valid 
and binding upon certificates issued prior 
to their enactment, where the new by-laws 
are reasonable and designed to further the 
welfare of the whole membership. 

In one of the decided eases the society 
paid benefits for broken limbs. Subse- 
quently new by-laws were enacted, limiting 
end defining the particular bones for the 
breaking of which benefits might be de- 


(30) Hutcherson vy. Sovereign Camp, W. O. W. 
(Tex.), 251 S. W. 491. 

(31) Dey v. K. & L. of S., 113 Kan., 86, 213 
Pac. 1066; Uhl v. L. & A. A., 97 Kan. 422, 155 
Pac. 926; Moore v. L. & A. A., 95 Kan. 591, 148 
Pac. 981; Garretson v. Sovereign Camp (Mo.), 
243 S. W. 257; U. O. F. v. Miller (Wisc.), 190 
N. W. 197; Kennedy v. Royal Highlanders (Neb ) 
189 N. W. 612; Delaney v. Grand Lodge (Mass.), 
138 N. E. 918. 





manded. The holder of a certificate issued 
before the enactment suffered an injury 
which prior to their enactment would have 
entitled him to benefits. His injuries did 
not come within the scope of the new by- 
laws. The case reached the Supreme 
Court, and the after enactments were held 
binding; the court saying that the society, 
under its reserved right to govern its cer- 
tifieates by after enacted by-laws, had the 
power to enact new by-laws diminishing 
the risks insured against by enlarging the 
risks excepted. Since the member suffered 
no injury while the old by-laws were in 
force, the after enactment did not attempt 
to destroy a vested right.%? 

In another instance the contract of mem- 
bership provided benefits for disability 
caused by disease. Subsequent to the issu- 
ance of a particular certificate an after en- 
acted by-law placed a number of diseases, 
among them vertigo, in the list of excepted 
risks. A certificate holder suffered dis- 
ability because of vertigo and demanded 
payment, claiming that because benefits 
were paid for such disability when h’s cer- 
tificeate was issued he was entitled thereto. 
The litigation reached the Supreme Court. 
The court held that the member had agreed 
‘n his application and certificate to be 
hound by after enacted by-laws; that the 
“ight to amend included the right to de- 
crease the list of hazards insured against, 
provided such amendments were net un- 
reasonable. It further declared it a legal 
presumption that the action of the asso- 
ciation in increasing its excepted risks was 
reasonable and the by-law would be held 
valid in the absence of clear proof to the 
contrary. 

These cases fairly illustrate the princi- 
ple and fully sustain the doctrine that ex- 
cepted risks may be created by after en- 
acted by-law. The same rule is declared 
in34 
op (22) Ross v. M. B. A., 120 Towa, 692, 95 N. W. 


(33) Hall v. Western Travelers’ Acc. Ass’n, 69 
Neb. 601, 96 N. W. 170. 

(34) Bowie v. Grand Lodge, 99 Calif., 392, 34 
Pac. 103; Stohr v. Musical Fund, 82 Calif. 557, v3 
Pac. 1125; Poultney v. Bachman, 31 Hun. 

49; Paine v. Society, 172 Mass. 319, 52 N. E. bon.” 
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After enacted by-laws, declaring occupa- 
tions prohibited or hazardous that were 
permissible when membership was ob- 
tamed, have been a prolific source of dis 
pute. Occupational hazards constituting 
excepted risks created by after enacted by- 
law are upheld in those jurisdictions which 
permit a modification of the contract of 
beneficial membership by after enact- 
ment.35 

The Kansas Supreme Court some years 
ago decided an interesting case involving, 
in addition to the law of excepted risks, the 
law of estoppel and waiver. In this case 
the member joined as a merchant and later 
became a coal miner. The by-laws then in 
force permitted him to enter into this oe- 
cupation, but made it an excepted r’sk. 
He was killed Mareh 22, 1913, by falling 
rock in a mine accident. His dues for the 
month of February were paid. Subse- 
quent to his death the Supreme Secretary, 
with knowledge of the fact and cause of his 
death, received and accepted the payment 
for the month of March. Liability was 
denied for the reason that death was occa- 
stoned by an excepted risk. Some years 
later suit was brought to recover upon the 
certificate upon the theory that by accept- 
ing and retaining subsequent to death the 
assessment for the month of March, in 
which death occurred, the society had 
waived its right to defend on the ground 
of excepted risk or was estopped to deny 
its liability because it retained the money 
for the entire month in which death oc- 
curred. 

The court held the beneficiary not en- 
titled to recover, saying in the course of 
the opinion : 

“Tt is clear that the March assessment 
had been earned. From March 1 until 
March 22, 1913, the date Rantin died, the 
association had carried the risk of his 
death from any cause other than one re- 
sulting from his occupation as a miner. 

(35) White v. W. O. W. (Neb.), 187 N. W. 815; 
Sawyer v. W. O. W. (Neb.), 181 N. W. 191; Miller 
rae Se ake re ee 
Casualty Co. (Cal.), 219 Pac. 482; Milton v. Royal 
Highlanders Ce. 189 N. W. 787: mee Bs J 


yo (Ky.), 249 S. W. 754; ie M. 
, 98 Kan, 240, 157 Pac. 1191, > 917A, 1062. 





Its only source of compensation for this 
was the March assessment, and only by the 
collection of similar assessments could a 
fund be provided to respond to the just 
demands of other beneficiaries. There 
could be no apportionment between parts 
of a month. The monthly assessment was 
the unit of payment. Although it was due 
‘on or before’ the last day of the month, 
and therefore forfeiture would not have 
resulted from a delay until that time, its 
function was to compensate the association 
for carrying the insurance—keeping the 
policy in foree—for that month. In an 
essentially similar case, it has been held 
that the acceptance of the payment of such 
an assessment after the suicide of the mem- 
ber—a risk not insured against—did not 
prevent the association from basing a suc- 
cessful defense upon the manner of death. 
(Bennett v. Beavers Reserve Fund Fra- 
ternity, 159 Wis. 145.) We acquiesce in 
the view there taken, and hold that no 
waiver of the right of the association to 
deny liability on account of a death from a 
risk not covered by its contract results 
from the payment and acceptance of an 
assessment for the month in which the 
member died.’’’36 


After enacted by-laws making suicide an 
excepted risk by either reducing the 
amount of benefit payable or denying all 
right of recovery have been frequently 
litigated. Those jurisdictions which sus- 
tain the right of control by after enacted 
by-law and recognize the right of the mem- 
bership to reasonably exercise the right of 
control reserved by the society and agreed 
to by the applicant when he obtains mem- 
bership uphold these by-laws, notwith- 
standing such by-laws reduce the amount 
of benefit.37 


Conclusion—The foregoing topics are 
only a few of the more frequent instances 
of excepted risks in fraternal life insur- 
ance contracts. If the observations made 
and citations accumulated shall in any de- 
gree be a help to some busy lawyer, I am 
more than repaid for assembling them. 


(36) Rantin v. F. A. U., 105 Kan. 687, 1. c. 690. 


(37) Maccabees v. Nelson, 77 Kan. 629, 95 Pac. 
1052; Plunkett v. Supreme Conclave, 105 Va. 643. 
55 S. 9; Tisch v. P. H. C.. 2 Ohio St. 233. 74 
N. E. 188; wm v. Royal Highlanders, 75 Neb. 
128, 196 N. 224; F. U. of A. v. Ziegler, 145 Ala. 
287. 39 S. 11: Scow v. Supreme Council R, L., 223 
il. 32, 79 N. EB. 42. 
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It was intended to present ‘‘Death from 
unexplained absence as an excepted risk.”’ 
Because of the numerous cases necessary to 
review in presenting that topic, it would 
enlarge this paper to unseemly dimensions. 
Its presentation must, therefore, be post- 
poned to a later day. 





INSURANCE—AUTOMOBILE COLLISION 


OLYMPIC SECURITIES CO. v. PENNSYL- 
VANIA FIRE INS. CO. 


237 Pac. 707 
(Supreme Court of Washington. July 15, 1925.) 


In action on policy insuring against “acci- 
dental collision,” recovery cannot be had for loss 
of car which was driven through a curve and 
down a gulch, where it overturned and was 
destroyed; loss occasioned by contact with 
earth not being accidental collision. 


Patterson & Patterson, of Seattle, for ap- 
pellant. 

Fred G. Clarke, of Seattle, for respondent. 

MACKINTOSH, J. At 3 o’clock in the morn- 
ing an automobile belonging to the appellant 
was driven at a great rate of speed through a 
curve and down a gulch, where it overturned, 
and thereafter ceased to exist as a going con- 
cern. The appellant then sought to recoup 
its loss from the respondent on its policy of 
insurance against “accidental collision.” The 
jury gave a verdict for the appellant, but the 
court nevertheless gave judgment for the re 
spondent, and this appeal resulted. 

(1) The court was right, and the jury was 
wrong. Ploe v. International Indemnity Co., 
128 Wash. 480, 223 P. 327, 35 A. L. R. 999, de 
cided that a loss occasioned by an automobile 
contacting with the earth was not covered by 
a provision in the insurance policy referring 
to “collision” A vigorous argument is made 
against the soundness of that decision by the 
appellant, fortifying it by the citation of au- 
thorities from numerous respectable jurisdic- 
tions. But, in spite of the argument and 
authorities, we are of the same opinion still. 
This adherence to that decision disposes of 
the major of appellant’s contentions. 

(2) But one other assignment needs our 
attention, and that is that parol evidence 
should have been admitted to explain what the 
parties to the contract intended by the use of 





the word “collision.” It appears that the agent 
of the respondent who wrote the policy is also 
an officer of the appellant to whom the policy 
was issued, and the evidence offered was to 
the effect that this person when he wrote the 
policy intended that the word “collision” 
should cover a situation such as is presented 
by the facts of this case. To allow such evi- 
dence would be to violate the rule against the 
admission of parol testimony to vary the terms 
of a written contract, and the effect of this 
rule cannot be avoided by the contention that 
another rule applies, which is that parol testi- 
mony can be admitted to explain ambiguities, 
for, as we view it, there is no ambiguity asso- 
ciated with the word “collision.” This court 
has held, in the Ploe Case, that “collision” does 
not include an upset and overturn. If that is 
true, there is no ambiguity here, and the evi- 
dence could not be admissible. 

For these reasons the judgment is affirmed. 

TOLMAN, C. J., and FULLERTON and 
MAIN, JJ., concur. 


NOTE—Automobile Collision Policy as Cov- 
ering Damage from Overturning.—An automo- 
bile collision policy was held in Southern 
Casualty Company v. Johnson, 24 Ariz. 221, 
207 Pac. 987, to cover damages resulting from 
the machine overturning after and as the re- 
sult of a collision. 

The following is taken from Berry, Automo- 
biles (Fourth Edition), Section 1954, wherein 
cases are cited as authority for the text: 

“On the other hand, it has been held that 
where the overturning of an automobile is the 
result of a collision, any injury suffered by the 
overturning is the indirect result of the colli- 
sion, and recoverable under a policy insuring 
against ‘accidental collision.’ 

“A policy insured against loss or damage 
by ‘accidental collision with another object, 
either moving or stationary.’ Ordinary break- 
age and all loss or damage by fire arising by 
reason of accidental collision were excluded. 
The policy also contained this clause: ‘Loss 
or damage to any tire due to puncture, cut, 
gash, blowout, or other ordinary tire trouble, 
or in any event, loss or damage to any tire un- 
less caused in an accidental collision which 
also causes other loss or damage to the in- 
sured automobile, shall not be covered hereby.’ 
It was held that the company was liable for 
damage to the car caused by a collision with 
the paved roadway as the result of turning a 
sudden and sharp curve which threw the car 
over on its side. In part the Court said: 
‘Taking into consideration the entire clause of 
the policy in question, and applying the mean- 
ing of the terms “collision” and “object” as 
they seem to us to have been construed by the 
company itself by the insertion of the excep- 
tions and exclusions stated, we are of the 
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opinion that the injury sustained by plaintiff 
was covered by the policy.’ 

“The complaint, in an action to recover un- 
der a policy insuring against loss or damage 
from ‘collision with another object,’ alleged 
that the plaintiff, while driving his automobile 
over a recently regraveled highway in which 
there were ordinary ruts, came in violent con- 
tact and collision with a mass of loose sand, 
earth, gravel, and stones, which had been 
thrown up within the ruts, in such a manner 
as to cause the car to skid, become wholly un- 
manageable, and to turn over and again col- 
lide with the earth, or embankment, at the side 
of the highway, outside of the traveled way, 
and to tip and overturn into the ditch along- 
side the road and again collide therewith, and 
to become entirely destroyed. Held, that a 
general demurrer to the complaint was prop- 
erly sustained.” 








BOOK REVIEWS 
CASES ON PRIVATE CORPORATIONS 


A volume containing cases on private cor- 
porations, selected from the decisions of the 
English and American Courts by Harry Sanger 
Richards, LL. B., LL. D., Professor of the Law 
of Corporations and Dean of the Law School 
of the University of Wisconsin, has been pub- 
lished by the West Publishing Company, as one 
of the American Case Book Series. 


In this, the second edition, the order of 
treatment and analysis adopted in the first 
edition has, in the main, been followed. Since 
the first edition, some notable decisions have 
been made that modify formerly accepted doc- 
trines in corporation law, particularly in the 
field of corporate organization and consolida- 
tion. The more important cases in this field 
are presented in this edition. An appendix has 
been added containing forms for the organiza- 
tion of corporations, the articles and by-laws 
of some well-known corporations of interna- 
tional scope. The purpose of the Case Book 
Series is now so well known that it is unneces- 
sary to again advert to it. 


HAGAR AND ALEXANDER—BANKRUPTCY 
FORMS 


The third edition of Hagar and Alexander's 
Bankruptcy Forms have just been published by 
Matthew Bender & Company, Albany, New 
York. This edition is by Fred E. Rosbrook, of 
the Rochester Bar, Editor of American Bank- 
ruptcy Reports, New Series. 

This work contains a complete and practical 
set of forms, exhaustively annotated. The 





forms are for all branches of bankruptcy pro- 
ceedings, including Equity Receivership and 
Assignments for Benefit of Creditors. They are 
arranged topically and in a logical manner, 
and are said to constitute the most thorough 
and complete set of bankruptcy and insolvency 
forms ever published. 


There are sixty-three official forms prescribed 
by the United States Supreme Court, four hun- 
dred seventy-three supplemental forms for prac- 
tically every contingency, and _ eighty-four 
Canadian forms. ‘The book also contains a 
complete table of cases of bankruptcy decisions, 
rules in bankruptcy of fifty-one District Courts 
with Amendments to December 1, 1924, rules 
of the United States Supreme Court, Federal 
Equity Rules, and rules of the various Circuit 
Courts of Appeal. Also the Bankruptcy Acts 
of 1898, 1867, 1841 and 1800, the Canadian 
Bankruptcy Act Annotated, Canadian Rules 
and Forms Annotated, Canadian Tariff or 
Costs, Canadian scale of fees, payable on pro 
ceedings, and Canadian table of cases. 


The book is made up of volumes 3 and 4 of 
Collier on Bankruptcy, Thirteenth Edition, 
with the 1925 Supplement. It contains 2119 
pages, and is bound in buckram. 


FEDERAL PROHIBITION DIGEST 


We are in receipt of the Second Edition of 
Kelly’s Federal Prohibition Digest, published 
by Burdette J. Smith & Company, Chicago. 
This is a digest of all cases arising under the 
Federal Prohibition Act, including such cita- 
tions as may be useful in the trial of cases 
arising under the Act. There is quite a com- 
plete list of forms. The author is Mr. Bernard 
Kelly of the Peoria, Illinois, Bar. This is the 
pioneer book on the Federal Prohibition Act 
and not only digests all cases by the Federal 
Courts since the Amendment, but also such 
state cases as will be of material assistance 
in trials arising under the Act. The First 
Edition of this work found a ready and wide 
demand, and it is predicted that the present 
edition will have an even greater circulation. 


PROCEDURE AND PRACTICE BEFORE THE 
UNITED STATES BOARD OF TAX 
APPEALS 


This book of 225 pages is by George E. 
Holmes, of the New York and District of 
Columbia Bars, author of Holmes’ Federal 
Taxes, and Kingman Brewster of the Massa 
chusetts and District of Columbia Bars. It is 
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published by John Byrne & Company, Washing- 
ton, D. C. 

One of the most important changes made by 
the Revenue Act of 1924, with respect to the 
administration of Federal Tax Laws, was the 
creation of a quasi-judicial body designated as 
the Board of Tax Appeals. The fact that this 
board has indicated an increasing tendency to 
insist upon its rules being properly observed in 
the trial of cases before it and in the sub- 
mission of evidence, makes a book of this 
kind practically indispensable. In addition to 
procedure in the Bureau of Internal Revenue 
preliminary to appeal, jurisdiction of the board, 
rules of procedure and evidence before the 
Board, presentation of cases before the Board, 
and rules of practice, the book contains the 
provisions of the Revenue Act of 1924 affecting 
appeals, congressional committee reports, 
forms of bureau letters and forms of the 
Board of Tax Appeals. There is also a table 
of cases and a complete index. 





ITEMS OF PROFESSIONAL INTEREST 








DOMESTIC RELATIONS IN JAPAN 


Under the new Civil Code of Japan, no mar- 
riage without the consent of the parents will 
be legal, regardless of the age of the parties. 
As the law stood a man of thirty and a woman 
of twenty-five were free agents and could wed, 
this being styled in Japan a “free marriige.” 





A new law is to be introduced that if the 
father of a child is known, the child is legiti- 
mate. 





Under the new Code, while unfaithfulness on 
the part of a husband is not explicitly made a 
ground for divorce, “immoral conduct” is. An 
unofficial explanation is that a man with a bar- 
ren wife may quite properly have heirs by 
another woman or women. 





The Code makes many alterations in the law 
of divorce. Any married couple could dissolve 
their marriage ties by filing a statement of 
mutual agreement to a divorce. Now this can- 
not be done except with the consent of the par- 
ents of both pariies and the added consent of 
both their grandparents, or as many as may 
be alive. The object of this revision, it is ex- 
plained, is to prevent a husband bringing un- 
due pressure to bear upon his wife to force 
her consent to divorce. While he might coerce 
her, it is unlikely that he can coerce her par- 


ents. 





It is now forbidden for the foster parents of 
an adopted daughter to sell her into “geisha- 
dom.” With their blood daughters they may 
still do as they please. 





Japan has “Westernised” herself very quick- 
ly, but the Code shows clearly that on many 
points “East” is still “East,” and “West” is 
still “West."—Law Notes (Eng.), Sept., 1925. 


A POSTULATUM ON INTERNATIONAL LAW 


We are informed that a Conference of Catholic 
lawyers which recently met to discuss the 
foundations of International Jurisprudence and 
politics proposes to draft a Postulatum which 
is to be despatched to the Pope, praying His 
Holiness to issue an Encyclical defining for 
those within his fold the guiding principle of 
International Law. In the latter years of the 
nineteenth century, Popes, such as Pius IX and 
Leo XIII, were rather fond of issuing encycli- 
cals upon secular matters, such as “Socialism,” 
“Democracy,” and the relations of employers to 
their workmen. But we should imagine that 
the astute diplomatists of the Vatican would 
hardly care to embroil themselves in difficulties 
with the Great Powers by attempting to lay 
down rules of International Law which de 
vout Catholics would be expected to follow. 
Of course, as a matter of history, the develop- 
ment of International Law by Grotius in the 
century following that of the Reformation was 
a conscious effort to replace the medieval prin- 
ciples of the “Truce of God,” elaborated by the 
great Popes of the twelfth and thirteenth cen- 
turies to control warfare between Sovereign 
Princes of the Empire. Indeed, at one time 
the Popes claimed jurisdiction over all the 
High Seas and the islands and continents 
therein; perhaps the most famous of all Papal 
Bulls is that issued by Alexander VI in the age 
of the Tudors, which purported to divide all 
the world outside Europe between Spain and 
Portugal, the boundary line being the hun- 
dredth parallels of East and West Longitudes, 
respectively. But the Princes of Europe re- 
fused to recognize the validity of this Bull. 
Indeed, Henry VIII, then the chosen “‘Defen- 
sor Fidei” of the Holy Catholic Church, 
but soon to become a Protestant- and a 
Reformer, gave chief offence to the Papal 
fused to recognise the validity of this Bull. 
by replying with the jest, ““When His Holiness 
produces the will of our father Adam which 
makes him his Executor, I will recognize the 
grant; but not till then.”—Solicitors’ Journal 


(Eng.) 
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1. Automobiles—Bailment for Repairs.—Condi- 
tional vendor of an automobile, who placed it in 
possession of a conditional vendee for use im- 
pliedly consented to bailment of car for reason- 
able repairs, which enhanced its value, by cond’- 
tional vendee, which bailment subjected car to a 
lien therefor.—New Britain Real Estate & Title 
Co. v. Collington, Conn., 129 Atl. 780. 

2.——“‘Injury to Persons.’’—Highway Law, §& 
282-b, requiring operator of motor vehicle for hire 
to obtain bond to pay judgment recovered for 
“injury to persons,”’ held Ps cover injuries to plain- 
tiff’s person only, and not to include cause of ac- 
tion for injuries to plaintiff’s son; “injury to per- 
sons” being narrower term than “personal injury.” 
in view of General Construction Law, § 37-a and 
Laws 1924, c. 413.—Goodier v. National Surety Co., 
N. Y., 210 N. Y. S. 88. 

3.—Negligence.—Automobile owner getting out 
of and leaving in gear automobile which was to be 
driven on by garage employee. held not guilty of 
such reckless disregard of rights of others as 
would warrant a recovery of punitive damages for 
injuries resulting when car was started while in 
gear and jumped curb, aged pedestrian.—Bailey 
v. Smith, S. C., 128 S. E. 423. 

4.—Public Service —As Gen. Laws 1923, §§ 
3722-3735, applies to public service motor vehicles 
in interstate commerce, and provisions of section 
3724, authorizing Public Utilit‘es Commission to 
specify routes, number of passengers, and service 
rendered, are valid, preliminary injunction against 
operation of motor vehicle until compliance with 
valid provisions must be continued, though provi- 
sions requiring certificate of public convenience 
and necessity and prohibiting issuance thereof to 
non-residents of state are void, under Const. U. S 
art. 1, § 8, as restraining interstate commerce.— 
Newport Electric Corporation v. Oakley, R. L, 129 


5.—Respondeat Superior.—Return by employee 
toward defendant’s garage with automobile, after 
personal use by employee in attending funeral, 
held not a resumption of defendant’s business 
rendering defendant liable for injury to plaintiff 
struck by truck while same was being returned.— 
Fletcher v. Meredith, Md., 129 Atl. 795. 

6. Bankruptcy—Ancillary Proceedings.—In ac- 
tion by trustee in bankruptcy of foreign corpora- 
tion for value of property on theory that property 
while in constructive possession of court was un- 
lawfully taken from ancillary receiver and con- 
verted by defendants, non-payment of fee by cor- 
poration under Or. 6886, prohibiting mainte- 
nance of action in state by foreign corporation 
which has not paid fee, held no-defense.—Head v. 
Brainard, U. 8S. . A., 5 Fed. (2d) 289. 





7.—-Anticipatory Breach of Contract.—Lease to 
bankrupt giving him no option to terminate it at 
any t'me or under any condition, but he being 
bound to pay the rent over the entire period, with- 
out regard to continued occupancy, so that it is a 
fixed liability, claim for damages for the anticipa- 
tory breach, by reason of the bankruptcy proceed- 
ings, is not contingent, but ey re Bis- 
singer Co., U. D. C., 5 Fed. (2d) 1 


8.—Appearance of Witness.—Under Rev. St. § 
876 (Comp. St. § 1487), witness must obey an order 
by federal District ‘Court to appear before a 
referee in bankruptcy as special commissioner for 
examination, under Bankruptcy Act, § 2la (Comp. 
St. § 9605), at a place within 100 miles of his 
residence, but in another state and district; section 
41a (Comp. St. § 9625) merely limiting the author- 
ity of the referee as such to require attendance 
of witness.—In re Champion Tool Co., U. Cc. C. 
A., 4 Fed. (2d) 1000. 

9.— Discretionary Power of Court.—Bankruptcy 
court has discretionary power to permit filing of 
specifications in opposition to discharge more than 
10 days after creditor’s appearance in opposition 
to discharge, notwithstanding General Order No. 
32, providing for filing of specifications within 
such period, but such discretionary power should 
not be used to condone negligence or encourage 
Ss re Brecher, U. S. C. C. A., 4 Fed. (2d) 
1001. 

10.—Joint Adventure.—Where one party to 
joint adventure bought fruit, shipped it to other 
party, drew drafts on other party for purchase 
price, discounted drafts with bills of lading as 
collateral with bank, paid for fruit with money so 
obtained, and thereafter shared with other party. 
the profit on resale of fruit by other party, 
and, on other party’s failure to pay drafts, first 
party, at bank’s instance, diverted many of the 
shipments, so that at time of other party’s bank- 
ruptcy, shortly thereafter, some carloads were 
stored in other party’s name and some in bank's 
name. the bank, as transferee of first party’s 
equitable interest in the fruit and lien securing 
advance made in purchase of fruit, was entitled, as 
against other party's trustee, to reimbursement of 
amount paid out a wy of sale of fruit.—In 
re Taub, U. S. C. , 4 Fed. (2d) 993. 


11. Judgment meg — Judgment obtained 
against bankrupt more than four months before 
bankruptey held lien, under Hurd’s Rev. St. Ill. 
1917, ec. 77, on land which had been conveyed to 
bankrupt’s attorney, pursuant to agreement, to 
which judgment creditor did not assent, made at 
meeting of bankrupt’s creditors, providing for sur- 
render of bankrupt’s lien claim in other property, 
in consideration for property so conveyed to at- 
torney and certain amount in cash.—In re Beng- 
ston, U. S. C. C. A., 5 Fed. (2d) 484. 


12. Jurisdiction.—Issuance and service of a 
subpoena, as required by Bankruptcy Act, § 18a 
(Cc omp. St. § 9602), is essential to give the court 
jurisdiction over an alleged bankrupt and credi- 
tors, and its place cannot be taken by a show 
cause order; and this requirement is not obviated 
by voluntary appearance of alleged bankrupt and 
default for Be we 3 —In re Tacoma Auto Freight, 
Inc... U. S. D. C., 5 Fed. (2d) 752. 


13. vp aka who agreed with claimant 
for deposit in escrow of quitclaim deed from claim- 
ant for delivery on sale by trustee of bankrupt’s 
real estate for sum sufficient to pay off liens, in- 
clud'ng claimant’s liens, for specified amount, was 
estopped to deny amount of such liens, in absence 
of fraud on claimant’s part in obtaining agreement. 
In re Morris Metal Products Corporation, U. S. 
Cc. C. A., 4 Fed. (2d) 1003. 


14,———“Party in , Interest.”"—Any creditor is a 
“party in interest,’’ within Bankruptcy Act, § 14b 
(Comp. St. § 9598), on official form No. 58, provid- 
ing for filing of specifications of objection to dis- 
charge by “party in interest,’’ even though his 
debt is not dischargeable, under section 17 (Comp. 
St. § 9601).—In re Feuer, U. S. C. A., 4 Fed. 
(2d) 892. 

15.——Powers of Court.—Provision of Bankruptcy 
Act 1898, § 2 (17), being Comp. St. § 9586, that 
enumeration of specific powers shall not deprive 
bankruptcy court of any power it would possess 
without such enumeration, does not extend to pro- 
visions beyond those expressly conferred and those 
necessary to give full effect to jurisdiction specifi- 
cally conferred.—In re Judith Gap Commercial Co., 
U. 8S. C. C. A., 5 Fed. (2d) 307, 
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16.—Preference.—Under Virginia Traders’ Act 27. Bills and Notes—Acceptance.—Where bill of 
(Code Va. 1919, § 5224), making property of an- exchange, drawn by owner, who was erecting 


other forming part of stock of person who trans- 
acts business in own name liable for debts of such 
person, automobile finance company, by taking 
possession within four months prior to dealer’s 
bankruptcy of automobiles sold to dealer under 
recorded contract reserving title in finance com- 
pany, effected voidable preference.—In re Lee, U. 
S. C. C. A., 5 Fed. (2d) 486. 


17.—Summary Order After Discharge.—Trustee 
in bankruptcy, after settlement of estate and dis- 
charge, cannot by summary order be required to 
pay claims against the estate, in view of Bank- 
ruptcy Act, §§ 2 (8), 44 (Comp. St. §§ 9586, 9628), 
providing method of further administration by re- 
opening proceedings. In re Schwartz, U. S. C. C. 
A., 4 Fed. (2d) 895. 


18. Unincorporated Company.—Company, or- 
ganized under trust agreement which provided for 
its control by board of directors and contained 
provision against personal liability of trustees, di- 
rectors, or holders of certificates and units of 
stock, held properly adjudicated a bankrupt as an 
unincorporated company under Bankruptcy Act, 

4b (Comp. St. § 9588), rather than partnership, 
particularly in view of G. L. Mass. c. 182, recog- 
nizing such concerns as_ voluntary associations 
equivalent to “unincorporated companies’’ within 

3ankruptcy Act. "Seed v. Hannigan, U. S. C. 
C. A., 5 Fed. (2d) 1 


19. Banks and ae of Officer.—Officer 
of a bank cannot act for both bank and its cus- 
tomer, in a transaction in which he is personally 
7: joel v. Citizens’ Bank, Mo., 272 S. 


20. Authority of Officer.—Where bank presi- 
dent secured loan on note signed by development 
company by him, and thereafter indorsed such 
note individually and for bank, and then absconded, 
bank was not liable on indorsement, the procure- 
ment of note and indorsement not being within 
such officer's express or implied authority.—Stan- 
sell v. Payne, N. C., 127 S. E. 693. 


21. Collecting Checks.—When bank receives 
on deposit check indorsed without restriction and 
credits depositor as cash in drawing account so 
that he may draw against credit at once, and 
there are no notices on pass book or statements 
in deposit slips, or other circumstances indicating 
different understanding, title passes to bank, it 
becomes purchaser, and check immediately be- 
comes its property.—Salem Elevator Works v. 
Commissioner of Banks, Mass., 148 N. E. 220. 


22..—-Directors’ Knowledge of Insolvency.—Ac- 
tion, under Rev. St. 1919, §§ 11763, 11764, to recover 
from bank directors deposits made, when defend- 
ants knew bank was insolvent or in failing cir- 
cumstances, need not be brought by commissioner 
of finance, but may be brought by depositors.— 
White v. Poole, Mo., 272 S. W. 1021. 


23.——Forged Indorsement.—Where maker gave 
check to payee’s agent, who forged payee’s indorse- 
ment thereon and absconded with proceeds, bank 
cashing check violated its obligation to maker to 
pay check only to payee, and maker’s rights were 
unaffected by fact that maker had check certified. 
—Greenwald v. State Bank, N. Y., 210 N. Y. S. 378 


24. Lien on Stock.—Purchaser of bank stock 
must ascertain if it is subject to bank’s lien under 
Code 1923, § 7000, in order to acquire a good title 
thereto.—First Nat. Bank of Chattanooga, Tenn., 
v. Huntsville Bank & Trust Co., Ala., 104 So. 760. 


25. Priority of Government.—A claim against 
an insolvent bank, based on cashier’s checks pur- 
chased by a postmistress with funds belonging to 
the government, held one in favor of the United 
States with right to priority of payment under 
Rev. St. § 3466 (Comp. St. § 6372), which right was 
not affected by the fact that the claim was filed 
by, and allowed to, the postmistress and after- 
ward assigned to the United States.—United States 
v. Brock, U. S. D. C., 5 Fed. (2d) 265. 


26. Withdrawal of Deposit.—Where a vendee 
draws a check on his bank payable to the bank 
for the vendor and delivers it to the bank with in- 
structions to pay the amount thereof to the vendor 
on delivery of the deed, but thereafter withdraws 
his funds from the bank before they have been 
so applied, the bank is not liable to the vendor for 
the amount of the check.—Pierson v. Swift County 
Bank, Minn., 204 N. W. 31. 


























building for his own use, on mortgagee advancing 
funds, was accepted “due when building is com- 
plete and accepted,’’ drawee’s purchase of property 
on foreclosure sale on builder’s default held suffi- 
cient acceptance.—J. S. Smith & Co., Inc., v. Say, 
Conn., 129 Atl. 538. 


28.— Bona Fide Holder.—That transferee of 
check on which payment had been stopped had no 
confidence in payee’s financial responsibility, but 
cashed check for payee 11 days after its date in 
reliance on credit of maker, held not to deprive 
him of his status as bona fide holder.—Springer v. 
Erdman, N. Y., 210 N. Y. S. 4. 


29. Written Contracts Not Negotiable.-—Under 
Negotiable Instruments Law, 20, written con- 
tracts are not negotiable because by their terms 
they are payable or inure to benefit of bearer; it 
being beyond competency of parties to deprive 
assignee of contract or property represented there- 
by of his right to take back his property from any- 
one to whom a thief may have transferred it, even 
though transferee took it in good faith for value. 
—President, Etc., of Manhattan Co. v. Morgan, 
i ag ee a. Se 0. 

30. Brokers—‘Stockbroker.’ "—Where a company 
purchased promissory notes secured by trust deeds 
on real estate, and hypothecated such notes to se- 
cure an issue of its own bonds, which were sold 
to the public, it was a ‘“‘stockbroker,’’ within Tax 
Bill, §§ 75, 76, as amended and re-enacted by Acts 





Ex. Sess. 1915, c. 148, § 1, providing license tax 
on stockbrokers, defined as including one who 
“deals” in or sells certificates of debt.—Richmond 


Mortgage & Loan Corporation v. Rose, Va., 128 
E. 604. 


31. Carriers of Goods—Negligence.—Where the 
shipper of fruit furnishes a caretaker to look after 
heat protection, the carrier is relieved thus far; 
but it is not relieved of liability for negligence in 
thé management of its train. In such a case, 
proof that the fruit was in good condition when de- 
livered to the carrier, and in bad condition because 
of smoke and soot coming from the heater, when 
received at destination, does not make a cause of 
action.—S. G. Palmer Co. v. Illinois Cent. R. Co., 
Minn., 204 N. W. 566. ° 


32. Carrier of Passengers—Negligence. —In minor 
passenger’s -action for injuries sustained when 
ordered by conductor to place heavy suitcase in 
rack of passenger coach, question of defendant’s 
negligence vel non held for jury.—Central of Geor- 
gia Ry. Co. v. Thomas, Ala., 104 So. 559. 


33. Negligence.—Failure of carrier to provide 
door check held not negligence rendering it liable 
to passenger losing finger, when on sudden lurch 
of train car door, which he was compelled to un- 
fasten in order to enter toilet, slammed and caught 
his finger; it appearing that by exercise of ordi- 
nary care injury could have been averted, not- 
withstanding lurch.—Chesapeake & O. Ry. Co. v. 
Hibbs, Va., 128 S. E. 538. 

34. Constitutional Law—Broker’s License.—Real 
Estate Brokers’ Act, § 2, providing that single 
act of selling, etc., for compensation shall make 
one a real estate broker, required to obtain li- 
cense, held not unconstitutional as interfering with 
freedom of contract, in view of provisions that act 
shall not apply to persons performing such acts 





with reference to their own property or under 
power of attorney from owner.—Haas v. Green- 
wald, Cal., 237 Pac. 38. 


35.——Disclosure of Membership of Secret Asso- 
ciations.—In view of activities of Ku Klux Klan, 
Civil Rights Law, §§ 53, 56, compelling member- 
ship associations of 20 or more persons to file 
membership oath, names of officers and roster of 
membership, and exempting labor unions and or- 
ders mentioned, in Benevolent Orders Law, does 
not violate Const. N. Y. art. 1, § 6, nor Const. U. 
S. Amend. 14, § 1.—People v. "Zimmerman, Me Seo 
210 N. Y. S. 270. 


36. Imprisonment of Alien Ordered Deported. 
—Alien ordered deported cannot be imprisoned in- 
definitely pending recognition of Soviet govern- 
ment by United States because of inability to de- 
port him to Russia, since right to arrest and hold 
or imprison alien is merely incident of right to 
exclude or deport, and no court or tribunal has 
power to hold indefinitely any sane citizen or 
alien in prison, except as punishment for crime, 
in view of Const. Amend. as —Petition of Brooks, 
U. S. D. C., 5 Fed. (2d) 23 
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87. Contracts—Exclusive Agency.—Contract, by 
which complainant was to advertise and stimulate 
sale of manufacturer’s hair dye in return for an 
exclusive sales agency throughout almost the en- 
tire world, held not in restraint of trade.—Paragon 
Distributing Corporation y. Paragon Laboratories, 

J., 129 Atl. 404. 

38.——Limitation from Soliciting Business.— 
Contract whereby laundry driver. employed to col- 
lect, solicit and return laundry, and to collect 
therefor, eed, in event of severing connection 
with empioyer, that for two years therefrom he 
would not interfere with employer’s customers or 
attempt to induce them to do business either with 
him or with others, and not to solicit business 
from any one for laundry work in cities of Somer- 
ville and Medford, held reasonable to afford ade- 
quate protection to employer.—Boston & Suburban 
Laundry Co. v. O’Reilly, Mass., 148 N. E. 373. 


39. Corporations—Dividends.—Ordinarily courts 
will not interfere with sound judgment of officers 
of corporations in determining wages of employees, 
but, where stock in co-operative corporation is of 
no tangible value unless dividends are paid on it, 
allowances to stockholder employees in amounts 
grossly disproportionate to amounts paid hired 
employees are dividends in which every stock- 
holder is entitled to share, though called additional 
compensation, especially where no dividend, as 
such, has ever been declared.—Nichols v. Olympia 
Veneer Co., Wash., 236 Pac. 794. 


40.—Jurisdiction of Court.—Section 1180, Rev. 
St. 1919, as distinguished from section 1177, pro- 
viding suit against corporations shall be brought 
either in county where action accrues or in county 
where such corporation shall have or usually keep 
an office or agent for transaction of customary or 
usual business, does not exclude bringing of cause 
in county of corporation’s residence as fixed by 
charter, and latter court has jurisdiction to try 
cause brought therein, though corporation kept 
no office or agent there, nor did action accrue 
therein; the purpose and intent of section 10144, 
requiring naming of place of business in corpora- 
tion’s charter, being thus to determine jurisdic- 
tion of court.—State v. Miller, Mo., 272 S. W. 1066. 

41.——Surrender of Stock.—Where corporate 
officer and director was induced by co-director’s 
fraud to resign his offices, and thereupon surren- 
dered stock to corporation by which it was sold 
to bona fide purchaser, from whom it was pur- 
chased by such co-director, interposition of bona 
fide purchaser defeated any right to rescission and 
return.—Reed vy. Pheeney, Mass., 148 N. E. 448. 

42.——Voluntary Bankruptcy.—Court of equity 
which has appointed receiver for corporation has 
no right to order the directors of the corporation 
to file a voluntary petition in bankruptcy or to 
admit in writing the corporation’s inability to pay 
is debts and its willingness to be adjudicated a 
bankrupt.—Manhattan Rubber Mfg. Co. v. Lucey 
Mfg. Co., U. S. C. C. A., 5 Fed. (2d) 39. 

43. Courts—Authority to Vacate Streets.—In au- 
thorizing the district court to vacate plats and 
adjudge the title to streets, alleys, and public 
grounds to be in the persons entitled thereto, the 
legislature did not contravene article 3 of the 
state Constitution by delegating legislative powers 
to the judicial branch of the government.—In re 
Hull, Minn., 204 N. W. 534. 

44. Frauds, Statute of—Oral Contract.—An oral 
contract between an employee and his employer, 
whereby the employee agreed to buy from the 
employer shares of stock for $3,000, to be paid 
for at the rate of $50 a month, to be deducted 
from the employee’s wages, held within statute 
of frauds (Rem. Comp. Stat. § 5825), and there- 
fore void.—Hendry v. Bird, Wash., 237 Pac. 317. 

45. Insurance—Change in Ownership.—Where a 
wife’s property in fee simple on which she had a 
standard fire policy, and over which her husband 
claimed equitable ownership, was transferred so 
as to create a joint tenancy with her husband, 
held that such change voided policy under pro- 
vision for forfeiture on change of title other than 
by death of insured.—Macomber vy. Minneapolis 
Fire & Marine Ins. Co., Wis., 204 N. W. 331. 

46.——Commissions.—Insurance solicitor, whose 
employer terminated employment and threatened 
not to pay renewal premiums earned by former, 
held not entitled to treat employer's renunciation 
as absolute, and sue for damages as occasioned by 
anticipatory breach, where employer, despite such 
hreat, actually paid some renewal commissions, 





which plaintiff accepted.—McNamara v. Cerf, U. 
S. C. C. A., 4 Fed. (2d) 997. 


47.—Confining [Illness.—The insured claimed 
indemnity under a paragraph in a policy provid- 
ing for a stipulated rate during the time the in- 
sured is “necessarily continuously and actually 
confined within the house.” The court instructed 
the jury that the mere fact that the insured was 
able to walk from his house to the doctor’s office, 
or take a railroad train to go to a hospital for 
treatment, did not in itself necessarily break the 
continuity of the confinement or the consecutive- 
ness of the number of days he may have been con- 
fined to the house, within the meaning of the 
paragraph controlling indemnity for confining ill- 
ness; it is held that, under the evidence, such in- 
struction -was not erroneous.—Jentz v. National 
Casualty Co., N. D., 204 N. W. 344. 


_48.——Death from Tooth Extraction.—In an ac- 
tion on an insurance policy indemnifying against 
accidental death, where insured died from result 
of extraction of tooth, such result, though unex- 
pected and unusual, was not an “accident” with- 
in meaning of policy; it appearing that extraction 
was skillfully done, and that nothing unforeseen, 
unusual, unexpected or unintended occurred dur- 
ing the operation or extraction causing the death. 
-— v. Fidelity & Casualty Co., Mo., 272 S. W. 
49.——Forfeiture.—Mere_ retention of premium 
note after forfeiture, held not waiver thereof, al- 
though attempt by insurance company to collect 
premium note would be election to treat policy 
as in force, and hence a waiver of forfeiture for 
non-payment of premium.—Provident Life & Ac- 
cident Ins. Co. v. Hollums, Ala., 104 So. 622. 


50.—Intoxicating Liquors.—Where liquor was 
bought for use of purchaser and his guests while 
War-Time Prohibition Act was in effect, and be- 
fore National Prohibition Act went into effect, in- 
surance policy covering such liquor was_ valid, 
in absence of anything indicating intention in 
transaction to violate law.—Kistenmacher  v. 
Travelers’ Indemnity Co., Mo., 273 S. W. 124. 


51.—Judgment Against Insured.—Under auto- 
mobile policy indemnifying ‘against loss * * ® 
resulting from claims upon the assured for dam- 

es * * * for bodily injuries or death,” one 
recovering judgment against insured cannot re- 
cover amount from insurer as garnishee in at- 
tachment proceedings, but, under contract to in- 
demnify against liability, amount of judgment is 
subject to attachment.—United States Fidelity & 
Guaranty Co. v. Williams, Md., 129 Atl. 660. 


52.——Street Robbery.—Where street robbery re- 
sulted from information received from plaintiff’s 
head runner, held that loss resulted from dis- 
honest act of employee “committed directly or by 
collusion with others,” within indemnity bond, 
and provision requiring guards to ——, plain- 
tiff’s representative, as condition of liability for 
loss through robbery, was not applicable.—Kean v. 
National Surety Co., N. Y., 210 N. Y. S. 105. 


53.—Valuation of Property.—Excessive valua- 
tion of property destroyed in proof of loss will 
not prevent recovery, unless such valuation was 
knowingly and intentionally made with fraudulent 
purpose.—Damico y. Firemen’s Fund Ins. Co., U 
Cc. C. A., 5 Fed. (2d) 318. 


54. Interstate Commerce—Repairing Locomo- 
tives.—Pipe fitter, employed in repairing locomo- 
tives used in interstate commerce, held engaged 
in “interstate commerce,”’ and remedy under federal 
Employers’ Liability Act, amended by Act April 
5. 1910 (U. S. Comp. St. §§ 8657-8665), was exclu- 
sive, though he was temporarily leaving grounds 
to get something to eat.—Sterner v. Michigan Cent. 
R. Co., Mich., 204 N. W. 102. 


55. Sale of Patterns.—The distribution or sale 
of standard patterns to retail dealers, the sale of 
catalogues, fashion sheets, and other advertising 
matter to the same dealers, inseparably connected 
with the sale or agreements regarding delivery of 
patterns to retail distributors throughout the 
country, held interstate commerce, within the terms 
of the Clayton Act.—Butterick Co. v. Federal 
Trade Commission, U. S. C. C. A., 4 Fed. (2d) 910. 


56.——Tax on Net Income.—A tax on net income 
is not a burden on interstate commerce, although 
included therein is income derived in whole or in 
part from interstate commerce.—State v. Gulf, M. 
& N. R. Co., Miss., 104 So. 689. 
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57. Landlord and Tenant—‘‘Permanent Improve- 
ments.’’—Marble wainscoting, plumbing, electric 
light fixtures, etc., placed in building at time of 
execution of lease to meet requirements of lessee’s 
restaurant business, held ‘permanent improve- 
ments,’’ which lease provided should become sole 
property of lessor at termination of lease, and 
hence not removable by lessee, especially in view 
of Rev. Civ. Code, arts. 468, 469.—Gauche Realty 
Co. v. Janssen, La., 104 So. 122. 


58. Licenses—Blue Sky Law.—Legislature may 
place, on persons accused of violations of Blue Sky 
Law, burden of proving sales made by them are 
within exemptions on which they rely.—Ex Parte 
Kreutzer, Wis., 204 N. W. 595. 


59. Livery Stable and Garage Keepers—Pending 
Zoning Ordinance.—Where, at time relator applied 
for permit for erection of garage, he had com- 
plied with Building Code, and his plans were ap- 
proved by inspector of buildings, and there was no 
preventive ordinance, held that municipality could 
not, while a contemplated zoning ordinance was 
pending, and with its adoption in view, adopt 
resolution prohibiting inspector from granting per- 
mits, except for dwelling, thus putting zoning 
ordinance in force before it was adopted and de- 
priving relator of right to issuance of permit.— 
Paffendorf v. Lyndhurst Tp., N. J., 129 Atl. 389. 


60. Master and Servant—Independent Contractor. 
The reservation to employer, of privilege of in- 
specting and supervising work and making changes 
in plans, does not destroy character of independent 
contractor.—Boyd, Higgins & Goforth v. Mahone, 
Va., 128 S. E. 259. 


61. Res Ipsa Loquitur.—In action under fed- 
eral Employers’ Liability Act (U. S. Comp. St. §§ 
8657-8665), for death of fireman killed when loco- 
motive left track without apparent cause, doctrine 
of res ipsa loquitur held applicable, throwing bur- 
den on defendant to go on with evidence and ex- 
plain cause of accident to escape the inference of 
negligence arising from circumstances disclosed 
by _ evidence.—Baltimore & O. S. W. R. Co. v. Hill, 
Ind., 148 N. E. 489. 





62. Mines and Minerals—Lease.—Under oil and 
gas lease, reserving to lessee, in case of forfeiture. 
5 acres for each well drilled, held that, as essence 
of contract was that oil and gas be produced in 
paying quantities, it was a condition precedent to 
right to reserve land from forfeiture that the wells 
produce oil or gas in paying quantities, and that 
reasonable diligence be used to cause them to 
,-° ea to do so.—Hunter v. Booker, La., 104 So. 


63. Municipal Corporations—Duty in Public 
Park.—It is the duty of a city owning and operat- 
ing a public park under authority granted by its 
charter to exercise ordinary care in the construc- 
tion and maintenance of mechanical appliances 
erected therein for the amusement and recreation 
of the public frequenting such park, and for a 
breach of such duty the city will be liable in dam- 
ages to one injured while using such appliance for 
the purpose for which it was intended.—Warden 
v. City of Grafton, W. Va., 128 S. E. 375. 


64. Zoning Ordinance.—The zoning ordinance 
of Minneapolis, excluding a four-family flat build- 
ing from a restricted residence district, is con- 
ee ee v. Houghton, Minn., 204 N. W. 





65. Physicians and Surgeons—License.—Medical 
Practice Act of 1923, § 13, providing for issuance 
of license without examination, to any graduate 
of recognized college who has passed examination 
for admission to medical corps of army, navy, and 
public health service of United States, held not 
discriminatory, there being valid basis for those 
exceptions, in that competency of such applicants 
is assured by exactions required before they can 
ea v. Walder, Ill, 148 


66. Sales—Breach of Warranty.—If a contract 
of sale of an automobile designates it as of a par- 
ticular model, there is a warranty by the seller 
that it is of that model, and a delivery of a car 
of a different model, represented to be the model 
contracted for, constitutes a breach, and the 
buyer may recover the difference between the price 
paid and the actual value of the car at the time 
of its delivery.—Foutty v. Chalmax Sales Co., W. 
Va., 128 S. E. 389. 





67.—Implied Warranty.—There is no implied 
warranty of soundness in sale of foodstuff for 
animals.—John Wade & Sons v. Batesville Hog 
Co., Miss., 104 So. 145 


68.——Option.—Provision in contract for sale of 
crystalline garnet produced from defendant’s mine, 
giving plaintiff five-year option on output of mine 
in excess of defendant’s own requirement, was 
sufficiently certain and capable of determination; 
capacity of mine as reasonably operated being the 
standard.—Kann v. Wausau Abrasives Co., N. H., 
129 Atl. 374. 

69.——Representations.—In suit to rescind con- 
tract for purchase of hotel fixtures for fraud, in- 
come and expenses of hotel were matters peculiarly 
within knowledge of defendant, and representa- 
tions thereof were of fact, and if false and relied 
on would sustain verdict for plaintiff—Hahn v. 
Brickell, Wash., 237 Pac. 305. 

70.—Statutory Warranty.—A buyer, relying on 
an implied or statutory warranty that article pur- 
chased is in sound and merchantable condition 
when purchase was made, cannot relieve himself 
and charge seller on ground that examination will 
occupy time, and is or may be attended with, in- 
convenience and labor.—Bailey Trading Co. v. 
Levy, Cal., 237 Pac. 408. 


71. Taxation—Oil in Storage.—Oil in tanks, lo- 
cated on pipe lines extending from fields of produc- 
tion to refineries in another state, some of which 
had remained in storage for several months in the 
tanks, which were of greater capacity than re- 
quired for continuous operation of the pipe lines 
and at all times contained a large quantity of oil, 
held not in course of interstate transportation, 
but to have a local situs, and to be subject to local 
taxation.—Gulf Refining Co. v. Phillips, U. S. D. C., 
5 Fed. (2d) 514. P 

72.—Sales on Installment.—Sales made on in- 
stallment plan and secured by conditional sales 
contracts should, under St. 1923, § 71.02, subd. 3 
(a), be included in income tax report, such inclu- 
sion not working an injustice in view of section 
71.03, subd. 3, permitting the deduction of losses. 
—State v. Wisconsin Tax Commission, Wis., 204 
N. W. 481. 

73. Wills—Power of Trustee.—Where will, in 
different paragraphs, named same person as execu- 
tor and trustee, and authorized trustee to sell 
certain property at any time in his discretion, 
codicil appointing additional trustee and authoriz- 
ing executor to sell such property within two 
years, did not alter the trustees’ power to sell at 
any time in their discretion.—Lide v. Wells, N. C., 
128 S. E. 477. 

74. Workmen’s Compensation—Casual Employee. 
—One employed to do odd jobs for several weeks, 
whose employment was ended on employer's leav- 
ing for trip, but who, on employer’s return, was 
given a one day’s job on garage, held a ‘‘casual 
employee,” not entitled to compensation, under 
Workmen’s Compensation Act, for injuries sus- 
tained during work on garage.—Bailey v. Hum- 
rickhouse, Ind., 148 N. E. 428. 

75. Executive Agent Not ‘‘Workman.’’—Elec- 
tric light company’s general manager, who went 
to place where trouble was experienced with trans- 
formers, watched the work, and took some con- 
sultive part, held not engaged in manual or me- 
chanical labor or acting in dual capacity as mana- 
ger and workman within Laws 1911, c. 163, § 1.— 
Brown v. Conway Electric Light & Power Co., N. 
H., 129 Atl. 633. 

76.——War Emergency Work.—Where one in- 
jured while working for concern engaged in war 
emergency work would have received total re- 
muneration of $680 if he had worked until em- 
ployer ceased war work, his remuneration did not 
exceed $1,800 a year, within Workmen’s Compen- 
sation Act, art. 5, § 1, subd. b, and where employer 
elected to become subject to act, and employee 
waived right of action at common law by failure 


to give employer written notice, held that, under 
article 1, §§ 6, 7, and article 2, § 1, servant was 
an “employee,” subject to provisions of act, and 
entitled to compensation provided therein.—O’Ban- 
non Corporation v. Walker, R. L, 129 Atl. 599. 


77.—Work in Dry Dock.—Death of employee, 
falling from ladder leading from dry dock, moored 
to wharf, to deck of vessel on ways, held not 
maritime tort exclusively within admiralty juris- 
diction, but compensable under Workmen’s Com- 
pensation Act.—March y. Vulcan Iron Works, N. 
J., 129 Atl. 709. 
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